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OffIce of Secretary
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Acting Secretary
Federal Communications Commission
Room 222
1919 M Street, N.W.
Washington, D.C. 20554

Re: Ex Parte Presentation in CS Docket 95-184

Dear Mr. Secretary:

Pursuant to 47 C.F.R. § 1.1206, the National Realty committee
("NRC"), the National Multi Housing Council ("NHMC"), the National
Apartment Association ("NAA"), the Institute of Real Estate
Management ("IREM") and the International Council of Shopping
Centers ("ICSC"), (j ointly, the "Real Estate Associations") through
undersigned counsel, submit this original and one copy of a letter
disclosing a written and oral ex parte presentation in the above
captioned proceeding.

On January 23, 1997, the following individuals met with Jackie
Chorney of Chairman Hundt's Office, on behalf of the Real Estate
Associations: Roger Platt of NRC; Jim Arbury of NMHC and NAA;
Regina Schofield of ICSC; Russell Riggs of IREM; and William Malone
and Matthew C. Ames of Miller & Van Eaton, P.L.L.C.

The meeting dealt with the access to real property, the
location of the demarcation point, and related issues.

Copies of the attached written presentation and a compilation
of comments filed in the above-captioned and related proceedings
were given to the Commission staff who attended the meeting.

No. ot capies rec·d~O_J.- L_
ListABCOE
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Please contact the undersigned with any questions.

Very truly yours,

MILLER & P.L.L.C.

By

Enclosure

cc: Jackie Chorney, Esq.

MVE\49577.1 \ 107379-00001



January 23, 1997

THE REAL ESTATE INDUSTRY OPPOSES
MANDATORY ACCESS TO PROPERTY

The owners and managers of multi-tenant residential and commercial properties1 have
demonstrated in their comments that mandating access to private property in the various ways
proposed by CS Docket 95-184 (Inside wiring) and other proceedings is unnecessary and would
prove counterproductive.

o The Commission should avoid confusing the issue of the demarcation point with the
issue of access to property.

o Resolving the location of the demarcation point does not require mandating access
to property.

o The location of the demarcation point does not determine property rights.

o The Commission's authority to establish the demarcation point does not include the
authority to alter property rights.

o The coalition has stated that it does not object to the Commission setting the
demarcation point where it pleases, so long as it does not interfere with the right of
owners and managers to control their property.

o In their comments in IB Docket 95-59 (Satellite antennas) and CS Docket 96-83
(Receiving antennas) several telecommunications providers have acknowledged that
granting third-party service providers access to premises constitutes a taking under
the holding of Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419
(1982).

o The Commission has recognized the seriousness of the issues that would be raised
in granting access to premises without the consent of the building owner or
manager, in its Further Notice of Proposed Rulemaking in IB Docket 95-59 and CS
Docket 96-83. See attached excerpt.

For all these reasons, the Commission should confine its decision to questions related to the
demarcation point, and avoid addressing access-to-property issues in the inside wiring docket.

Attachment

MVE\49344.1\107379·00002

Represented in this and related dockets by the Building Owners and Managers Association
International, the National Realty Committee, the National Multi Housing Council, the Institute of
Real Estate Management, the International Council of Shopping Centers, the National Apartment
Association, and the National Association of Real Estate Investment Trusts.
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ming, not the antennas themselves. 11\is party also
cites United 5b1ta v. Loptz166 in arguing that zoning
and land use regulation are police powers reserved
for the states under the Tenth Amendment of the
Constitution,l61 Another commenter auerts that the
Commission should give the traditional deference to
state and federal courts with regard to health and
safety matter&l61

~. At the outset, we state our dbagnement with
those comment81'S who maintain that bec:auM Section
303(v), as emended by Section 205 of the Telecommu
nications Act, states that th8 Cmnrniuion shall
"(blave exclusive jurisdiction to regulate the provision
of direct-to-home satellite serW:esfNl we are re
quired to exerc:iM exclusive juri-licHon 0". any re
strictions that may be applicable to CBS I'8CIIiW\g
devices. This proVision. lib all the other provisioN
appearing in that section, is gowmeci by the prefatory
language in Section 303 which, .. noted earlier, states,
"'Except as otherwise provided in this Ad. the Com
mission from time to time, lIS public~ inta'
at, ar n=ssity requires, shall •••" (emphuia added).

sa. While we hope that affec:tecl~ entitielI. or
&OftI'NlWI\tal authorities would ... pidance and
IUitabIe redrea thraush the FOe] ••• we have eMIIb
IJabed, we see no reaon to forec:ln8e the ebWty of
p8rties to resolve isIuea locally. W. ea:mdingly de
dirle to prec:lude affected parties from taking their
~ to a court of competent jurisdfctton. W. expect
that in such instanr::8s the COUIt would. look to this
aseneYs expertise and, u appropriate. refer to us for
remlution questions that involve tbnse matters that
relate to our primary jur:isdidion over the subject
matter. W. have no buia to beliew, and Congress
has not suggested, that disputes and controversies
arising over such restrictions should or must be re
salved by this agency alone or cannot be adequately
handled by recourse to courts of competent jurisdic
tion.

IV. FURnIERNanCE OF
PROPOSED RUI.EMAKING

59. A. indicated above, we have generally concluded
that the same regulations applicable to gowmmenta1
restrictions should be applied to hnmenwnera' .....
detion rules and priftte e:awnama, w'" the pr0p
erty is within the exclusive ute or amtrol of the 8ft

tenna user and the u..- hu a direct or indirect
ownership interest in the piopaty. W. ant unable to

166. 1155a 1m(1995).

161. MlTOIISOppOlitialU\4-S.

168. MayoIII OIlSPetWmlat 12-

169. 41 USC 53m(v).

1330

conclude on this record. however, that the same
analysis applies with reprd to the plecement of an
leN\as on common areas or rental 'propertiel, prop
erty not within the exclusive cnntr'Ol of a penon with
an Dwnenhip interest, where a c:ommuntty aaoc:ia
.tinn or laadlord is legally .-ponaible for maintenarlat
cwi repair and can b. liable for feilun to perionn ita
duties properly. Such situadnM raiae different con
Iidentiona.

60. The differenca ant reflectecl in the commenta
NCIiftd. According to one a:HIIID8I\t8r, an individual
resident (or vieWer) baa no lepl right to alter com
monlyowned propeaty untbatenlly, aDd thus no right
to use the coawlOl\ ... to tnatall an antenna without
permiuinn. It -au- that Section 2J11 c:Inea not apply
to c:nrrmlDft1y~neclpropeaty, and that applying it to
I1IICh propeaty would be uaa:matitUtinnaL17ll Com
mentera alIo nile iuuea about the validity of war
r8fttiea for certain common enu such as roofs that
might be affected or nndered void if 8IdennU are
iftatalled.11l on- c:nmmenten IUgest that, in enu
where mast of the available apeca is common pr0p
erty, there shnulcl be c:onrdtnaIacl iruQ'laHon ltUIl\

apel by the CIDII'IIIlUJ1it e"";'""" that would auunt
IIIlCBlIa to ..".. by all nlicbantL1ft Broeck:e....
~ a ngwinn that c:DIIUI\USIity • ..,..;etiOftS

wtth the~ of IlUlMpg c:omman pr0p
erty should be able to enforce their restrid:ions as long
.. they make aa:eIS aVllil8ble to allMrVic:es desired by
rwsidents.l1.1

61. NAA and others expzess concern about situations
in which the prospective antenna user is a tenant and
the property on which she or he wants to install an

170. Cocnamatty DB9 eoma..m. at 12; CoaaIwNty
DBS R.ply at 3. 5•• ftII.at.d c:oaaneata In Coammntty
't"/IB.MMD; eaa.a-ua at 1~ 1~14; C " R R.lty TVI&
MMOS Cwng,-. S4ft1111U\ TV'IIS-MMDi C......... at 3;
Parlcfairfax TVBS-MMm CcaaDad8 at 1; Woadbam ViUase
1'VBS-MMD; CQIII!I'I'!dS;Saathbrtdp DIIS CommenD.

171. Cpmngn'ty DBS e ......l' at 14. Appeutix A
(1etten fram P Rooftas, PnaDtr RaoftIls, ..Sc:buUar
RoaimsSyat8as); EIIIba 1'VJIS.MMDSCqmm.... at 2;
~DBSCaaaIIada.

172. Cannamrity DBS C ,,'..... at 2L Cannvntty
a&n MftNl .....p. 01~ apptaaehal that WGII1d
IlCIllDIItplilb thta~ S. .. Parldatrfp 'l"VJIS..MMIE
c:..a.n.. at 2; MASS OBS o-sw at 2 (...-ia""
IIIDaId be alknncl to ICliJdl bids m- ..me. pam" 10
that the 0WlWIII emMIa. paavtc*); Oda DBS CQmnwn.
(dlInlopen ud cwWiGidly elN!dlltiallllhaald be free to
..... wtda cable. ...... &ad MMDS proviUa to HIW
c:IIIIanIIa1ty).

173. NAB u ".,.. pn-ataUClll JUM 14.1996. Set lifo
DlRECTVDllSCmzmwda at 10.

Copyright 0 1996, PibIe~, Inc.
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antenna is owned by a land10rd.l1. Theta com
menters urge the Commission to clarify that the rule
does not affect landlord-tenant agreements for occu
p8l\Cy of privately-owned residential property, and
does not apply at aU to commercial property.''' Cit
ing the Supreme Court's ruling in Laretto v. Telqromp
t.MaMatttm CATV CDrp.,l'1l they auert that to force
property owners to allow i__nauon of antennu
owned by a service provider, a teaant, or a resident
would n!SUlt inanunamstitutional taking in Violation
of the rUth Allwndment.I71·· They auert that in
UnttD, the Court found that a New York law that
required a IaI\dJonl to allow iNtellat;on of cable wi...
ing on or &a'OI8 _ building wu an uncanstitutiona!
taking in part t.auae it amatituteci a permanent oc>
cupation.171 NAA arsu- that a ru1a requiring 8ft

tenna insteU·tiDft on landlord-owned propel t}' is
similar, and would obligate the Commission to pr0
vide compensation based. on a fair market value of the
property occupied. Aa:ording to NAA, Conpss has
not authorized such compensation.119 Cornmentenl
alao assert that 8ftIl if the Commiuion has iurisdic
tJon in this metter, there .. sound reuona not to
regulate aat8Ma placenwut on pri'Vate plopetty.
They state that UIthetic c::oncerna .. important aDd
affect a building's rnarbtIIbility, and that our rule
CDU1d intlII£ere with eft'ec:tive propelty manage
IlWI\t.110

114. NAA TVBS-MMDS Coaunencs; NAA OBS Com
1IlB\CS; (erA TVJ!S.MMCS c:.amm-ts at 4-6: FRM OBS Com
!MIla. In acldltian. there a.. appnmmately ..21etten in the
-.ord. d.ipaa.d u "Coordinated... fram pzoperty mana!..
ad aiIniW SJOIIW- ..,..-ing the __CONlUIIS.

175. NatiaNl Truat '1"VB>MMIE Comments at 5·
NAA DBS Coaanenta at 1; Brigantine DBS Comments at 1;
Coordinated DBS Coaaunta at 1; C&C DBS Comments at 2;
Haley DBS Commen..at 2; fRM DBS Comments at 1; Hemby
DDS CoauNslts at 1; Hanc:adt CBS Commema at 1; Compua
DBSCommenta at 1.

176. 458 US 419 (l982}.

177. NatiaDal Truat 'J'VBS..MMai Comments at 2. •
dtiftr l.Dmto; NAA DBS Commema. ciar Loretto. See~
ltan.supn.

171. 458 US at421,4.40.

179. NAA up- that tl a auIlKribe t:baclM. to live
whae able ..mea .. avatl.lbla bat are IUlt penn1t-
tid. he illlGi prIMftteCl fna letting ionn of videa pro.
paaniDg, azul that tha leptattm dae. nat IIIMII that every
tedmoIogy D1IIIl be .vadahl. to eWl)' mdivtdual under every
dla1mItaN:II. NAA DRS C nil .......U2-13.

110. S. "1.. EUaba 1VIIS-MMDS Ccaaawds at 1-2
(preeulpUan c:wapawdwi ICIUUy of b&dldia&'a by aUowms
pnwtden~ to loaftapi): CAcqta l'VBS-MMCS eo..
a.ds at 304. Caonimated CBS Commets at 1 (Nlttng that
.-hatics directly affect a baildiDs'1 valu aJUi mubtabJUty);
M.. OBS Caamnenb at 2 (....): C&C DBS Comments at 1;
NAHB DBS Coa1aIBda at 2. W. note NAA DRS CGIraMn.. at

~rtNo. 96-36 (9/9/96)

62. In contrast, video programming service providars
argue that the use of the tenn "viewer" demonItnda
that Congress did not intend in Section 'JJ11 to diItift
phbetween renters and owners, or to exdud8 ret
en from the protection of the Commission's ~1Il
One commenter al80 auerts that the statute WM ..

lisned to allow viewers to chao. alternatiwa to...
and not to permit landlorda or other pri'Vabt~ to
eeIec:t the service for tt- Viewers-IO on- ClDIIl

menters claim that the Supreme Court's holdiDI in
l..Dmto does not compel a distinction betw_ pr0p
erty owned by an individuaL.and that.OWftIICi by •
ladlord, and. that the holding in LDretfD is VW'f ....
lOW.l. 1A support of ita arpment, SBCA (Ai._
that in LotetItJ, • dJapoaittw flld: wu that the N.w
York law pw outIlda parttea (cable operaton) rtpa.,
aNi did "not purport to give the tmllJlt any .....
able property rights." Alao, SBCA 11&181, the court in
LI1tftto noted that if the law were written in a mamwr
that required ,.,cable installation if a tenant 10 d8Iir8.
the .tatute might pretent a different queltion. •• :-
SICA al80 argues that the umaUation of a DIS ....
wnna is not a permaaent occupation anc:l da. nat
qualify u a taking uzuler UnttD.ID DJDCI'V...
that the Fifth~ is not impJ;eeted by • raJ
pNelfiptinc pri'Vabt aat8nfta l81t1ic:tiaaa bre..• atMr
repJationa of the Iandlord-leMnt relationahip, ...., a
resuJation requiring a landlord to iftltall ........
qatems, haw not been deemed a taking-I"

63. Neither the DBS 0rr1a' IUId flll'tht!r Nota_ tIw
1VBS-MMDS Noli« specifically propoMd raJ. to
rPV8m or sought comment on the q1I8Itkm of
whether the antenna restriction preemption nd8s
should apply to the placement of antennas on rental
aNi other property not within the exclusiw control of
• person with an ownership interest. As a c0nse

quence many of the Specific practical problema of
how possible regulations might apply were not cam-

It. dJIauains landlorda' pnwiIiaa of fac:il..ill8 ior data ...
....... Our nde app1i8 only to napUcm de¥ka BIIf..
47 CFR 5Z5.1oe, repniing transadWng .ntennaa ad 10ml
Zl:IIUIlS~

181. DIRECTV DBS CGmmen.. at 6: 5BCA DIB Reply
atU

112. DIRECTV DBSCoaunentaat 1.

111 SBCA DBS Reply at 5; DIRECTV 01&Rqiyata.
IlK. SBCA CBS Caaanenta at 5-

lIS. rd.at5-6.

116. DJREClV 01&en at S. dtiJlr fCX:A fl.-
ilk P..Corp. ior the diftll c'dm the b I trot of a
t-.at urlu "'1I*rioper with a 1", u.-"..au
the....CDIlJ'IlIIiy til l.omto. OIRECTV DBS R.p:, at ......
btr Flt1ridIa l'afIICr, 4811 US at 252.53; lea .. NYNIX TVJB.
MMa;CoaaIlsda at 6-7; l'hiUf- Elac:acadl:a DEJaplJat,",.
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mented on, nor were the policy aNi legal issues fully
briefed. At least one party iuDlestecl in providing
greater aa:ess by Viewers to CBS service urged the
Commission to reserve judgment. noting the iNuffi
denc:y of the record as to certain common 8t88 and
exterior surface issues.111 W. caadude that the record
before us at this time is iN::Dmp1eta and inluffident on
the legal, tec:hnica1 aM pI8dicel ..... relating to
whether, aM if 10 how, to ext8ftd our rule to Iitua
tioN in which antennu may be iNta1Iecl 01\ canlll1iOft
property for the berlefit of 0.. With aD cn.menhiP
interest or on alancilord'. propetty for the benefit of a
renter. Accordingly, we nqutIIt iUItNr c:oa:lIMIIt on
tt- iUU8L n.. Cammuaity ..~ iet-1ClIci
in para. 49 ebcwe, tmolWi tIw polIinttal for e:atD1
reception fadlWes in lib••tkma w'" .'ilIbidkms 01\

individual ant8N\a plIamm\t aN p_aptwcl by tIw
raIM, aAd thua no inwlUidlUy ... of ClL'liiW,,", or
1Imc:Uord-owneel plopetty is imolwd. W. would
welcome additional conm.1t in the fuither proceed
ing regarding Community'. propoA1. W. seek com
ment on the technical aM pIIId:ical feMibiUty of an
approach that wou1d allow tIw plIaa__ of owr-tlw-
lIir reception devtces on nntal or COIIlmDl'dy~nec:l

property. In puticular, we iDVit8 CDdiilWdllra to ad
dNa technical _lor pndk::U prablM_ or aII'f
other~ tlwy~ tIw CoiNniIIiDn
thr:nald tab into aa:ount incIecidIftcwhedwr to adapt
such a rule and, if 10, the form such a rule should
take.

64. 5pedfically, we seek COilUIl8i\t Oft the Commis
sion'_ legal authority to prohibit noraao'lNll'ftm8ntal
CWItrictions that impair reception by vieWers who do
rmt have exdusi'V8 ... or amtiOl aad a direc:t or indi
rect ownership interest in the property. On the ques.
tian of our legal authority, we note that in L.ornfo,I"
the Supreme Court held that a atatlt statute that al
lowed a cable operator to install its cable fee:ilit:ies on
the landlord'. property constitutecl a taking under the
Futh Amendment. In the same cue, the Court stated,
in dicta, thet /Ia different question" might be pre
sented if the statute required the landlord to provide
cable installation c:leIired by the tenant.'" W. there
fore request comment on the qUIIIUon of whether
adoption of a prohibition applicable to restric:tioN
imposed on rental propetty or propetty nat within the
exdusive contaol of the Viewer whO'hu an ownenhlp
interest would constitute a taking U&Ut.. Untto, for

111. DJRECTV OBS Reply at 9-10 <.... that • cia
"on the ...of ....... inItaIJattm ia mal"'" d......
1UIits shauld be cWemd peadID& the C ,. ; ,rd. ec:I:taIl ClIl

.....wutns rul8adpalJdes. r.... nWI... .....,..s.vtms
r.w. Wtms adeu.a-~~ CS Dodr.et
No. 95-184).

1.. 451 US C19 (l982).

119. ld.at440nJ.9.

which. just compensatiOn would be required, and if
10, what would amstitute just compensation in these
drcwnstances.

65. In thia regard. we abIo requ8It comment on how
the cae of BtU AUar&t*: TdqIIlme Camplrnia V. fCOtO

ahou1d affect the CQIIStitutiCmal aaG lepl analyIiJ. In
tMt~ th8 U.s. Court of AppeMs for th8 Oiatric:t of
Columbia tnvaUd.teci CAaIlllillion orden that pet'
ndtIeci coaapedtiw~ plOYi'" to locate their
CDNIIding tr8DmIiaIion equipnwnt in local exchangecam'" e:atnal offbl thJIe orden dinc:tly
implireteci the JWIt CompeluIMian aau. of the rUth
~ In..-:hinl ita dec:iIian, tlw CDiiIt.tated
tMt "tw}ltbln tlw boUIIda of fatr~ stat
utili Wi11 be CDftItI'_ to .w.t admiIUtniift orclera
tIuit raise aubItIintlIIl c:DI'IItitIltiD~"1"...... .

V. CONa.USION

66. w. believe that th8 rule we adopt today reflects
Congress' objective u expr_..clln Section '1J11 of the
1996 Ad. Our raJa farthen the public intInIt by
pnamating c:ua:apedtioIl 8IItOI\1 ¥ideo pragnmming
... ptoVid8n. enMncinI CDI*iII*' cbDke, and
-mng wUIe IlIDCI8II to~ (,,;UU-.
wahout uaduly trdIIifering With lac:U lrd8NItL W.
.. bel-. it Is appropri8I8 to d8wi0p the recDrd
further belani~ amdusiana reprding the
appliaation of Sectian 'J!J1 to situatioN in which the
YiMver doeI not have exdUli'V8 \lie or contiOl and a
direct or tndirec:t ownenhip intenst in the property
where th8 antenna is to be installed, UJ8d, and main
taiNld..

VI. PROCEDURAL PROVISIONS

A. Final Regulatory Flexibility Analysis

67. Aa reqv.iNd by Section 603 of the Regulatory
PIexibility Ad, 5 USC i603 (RFA), an Initial Regula
tory Flexibility Analy.is (lRFA) wu incorporated in
the DBS 0rtII:r _ flll'thlr Notict and the TVBS
MMDS Notic.e.. 1M CmnmiIaion lOught written pub
1Jc c:ommenta on tM proposals in the two proceed
iJiga, including COII'IiII8IltS on th8 IRFA.t91 Tbe Com-

190. 2U3d1441 f75RR 2d4B71(DCOr 1994).

191. lLatl44f.

191. Jolat~_lW br- NatIaMl L.pa
01 au.: 1M N.... A of TN "",...ttana
Offk:asad Aclwtsaa;; n. N TftISl for HiIIDrii:rr----=....... 01 AdIaIa CWlaItlllll Townt; u.s- of Cali
faaaa au.: Cobado Manertpel~~t Cen-
f....of M......p'l.... euw.. ci Laca1 ecw.m-
__ fJodda u.s- cI au.: Ceaqta ertpel Aa«:Ja-
~ A.....·ttm ci Iclaha cw.; II1IaIas M.mdpal~
Iadiaaa A-.:iIl... cI au. ... TOWIlI; Iowa lMpe of
au.: lAape cIK.- MvmnpeliItM·1CaDcky I.-pa of
au.; Yam. M1IidcIpel A.....·ttm: MIdUpa MaJUdt'al


